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No. 3271. 

r 

Watkins L. Turner, Appellant, 


Samuel Carl Henning. 


a Supreme Court of the District of Columbia. 

. 

In Equity. No. 35619. j 

Watkins L. Turner, Plaintiff, 
vs. 

Samuel Carl Henning, Defendant. 

United States of America, ! 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at tpe times 
hereinafter mentioned, the following papers were filed and pro- 
ceedings had, in the above-entitled cause, to wit: 

1 Bill. 

I 

Filed December 18, 1917. j 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 35619. 

i 

Watkins L. Turner 

i 

vs. 

Samuel Carl Henning. 

The bill of complaint of Watkins L. Turner, respectfully jshows to 
the Court as follows: j 

1. He is a citizen of the United States and a resident of! the Dis¬ 
trict of Columbia and brings this suit in his own right. 

1—3271 










2 WATKINS L. TURNER VS. SAMUEL CARL HENNING. 

2. That the defendant, Samuel Carl Henning, is a citizen of the 
United States and resident of the District of Columbia and is sued in 
his own right. 

3. The defendant Samuel Carl Henning is the owner in fee sim¬ 
ple, subject to two encumbrances, of lot number one in the sub-divis¬ 
ion in square 2276, made by the Chevy Chase Land Company of 
Montgomery County, Maryland, as per plat of said sub-division 
recorded in Liber 56, folio 174 of the Records of the Office of the 
Surveyor of the District of Columbia. 

4. On the 30th day of December, 1916 the plaintiff and defend¬ 
ant entered into a contract by which the plaintiff agreed to erect a 
two story, attic and cellar, frame and brick dwelling on said real 
property for 1 which the defendant agreed to pay to the plaintiff the 
sum of $8,852.00. A copy of said contract is hereto annexed and 
marked Exhibit A. The time of payments due under said contract 

were subsequently modified by the mutual agreement of the 

2 parties and the time when said payments were to be made is 
shown by a memorandum made thereof, copy of which is 

hereto attached and marked Exhibit B. A statement marked Ex¬ 
hibit C is hereto attached showing the payments that have been made 
on account. of said contract. 

5. Plaintiff says that he did provide all labor and materials and 
performed all the work required for the erection and completion of 
the said two story, attic and cellar frame and brick dwelling, named 
in said contract, in strict and full accordance with the requirements 
of the drawings named and described therein and prepared by B. F. 
Myers, architect; that the work was done in accordance with the 
directions of the architect and under his construction and meaning 
of the drawings and specifications, except in so far as he afterwards 
directed their change, wherein the plaintiff followed the directions of 
said architect. That the said dwelling was completed on the said lot 
exactly in accordance with the plans and specifications, except as 
above stated, and a certificate of completion demanded of the archi¬ 
tect and payment demanded of the owner. That the architect arbi¬ 
trarily, unreasonably and without just cause declined to give a cer¬ 
tificate and the owner arbitrarily and unreasonably and without just 
cause declined to pay, although the building has been completed in 
accordance with the plans and specifications in the contract, and the 
architect should have given the certificate and the owner should have 
been satisfied and paid the amount stipulated in the contract. 

6. That the owner has paid all of the balance due on said con¬ 
tract, except $940.00 which is the amount due thereon. 

7. That on the 13th day of December, 1917 after demand had 

been made upon the architect for a certificate of completion 

3 and the same had been unreasonably and unwarrantably 
refused, and after demand had been made upon the owner 

for payment and the same had been unreasonably and unwarrant¬ 
ably refused, the plaintiff filed in the office of the Clerk of the Su- 
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preme Court of the District of Columbia a notice of his intention to 
hold a mechanics 7 lien on the real estate hereinabove described, the 
said notice having been filed within three months after tlhe com¬ 
pletion of said building, said building having been completed on or 
about December 4th, 1917, and a copy of said notice so filed Kvith the 
Clerk of the Supreme Court of the District of Columbia, is hereto 
annexed and marked Exhibit 1). A copy of said notice was duly 
served on the defendant Henning. 

8. The said building was completed on or about the 4tn day of 
December, 1917. The real property upon which the said Ibuilding 
was erected is as hereinabove described. 

9. The defendant, without just cause, unreasonably declines to 
pay the balance of $940.00 due to the plaintiff by reason of the 
construction of said building. 

j 

10. The plaintiff has paid for all labor and materials furnished 
to the plaintiff on said building and there is no lien that {any sub¬ 
contractor or material man can file against said building in so far 
as said contractor or material man may claim a contract with the 
plaintiff. 

Wherefore plaintiff prays: 

1. That a United States writ of subpoena issue out of this Hon¬ 
orable Court, commanding the defendant to appear herein and an¬ 
swer the exigencies of this bill. 

i 

2. That the said premises and real estate hereinabove described 
be sold and the proceeds applied to the satisfaction of plaintiff’s 
lien. 

I 

4 3. That all the right, title, estate and interest of the defend¬ 

ant Samuel Carl Henning in and to the real estate hereinabove 
described be sold and out of the proceeds of said sale, the plaintiff's 
lien be paid. 

4. If the proceeds of the sale of the property and real estate herein¬ 
above described be insufficient to satisfy the plaintiff’s lien, that a 
personal judgment for the deficiency be given in favor of the plain¬ 
tiff and against the defendant, and the plaintiff have exception as at 
law therefor. 

5. That towards these ends that the court appoint such trustee or 

trustees as may be necessary to make said sale and such reference or 
references to the Auditor of this Court be made as may be necessary 
to state the trustees’ account. j 

6. And for such further and other relief as the nature of the case 
may require and to the Court seems just and meet. 

WATKINS L. TukNER. 

r 
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District of Columbia, ss: 

I, Watkins L. Turner, do solemnly swear that I am the petitioner 
named in the foregoing bill of complaint, that the same has been 
read over to me and the facts stated therein on personal knowledge 
are true and those stated on information and belief, I believe to be 
true. 

WATKINS L. TURNER. 

Subscribed and sworn to before me this 15 day of Dec. 1917. 
[seal.] M. E. WHEATLEY, 

Notary Public, D. C. 


H. WINSHIP WHEATLEY, 

A tt’y for Plaintiff. 

5 “Exhibit A.” 

Uniform Contract for Builders and Owners. 

This agreement, made the thirtieth (30) day of December in the 
year one thousand nine hundred and sixteen by and between Watkins 
L. Turner of the District of Columbia party of the first part (herein¬ 
after designated the Contractor), and Dr. Carl Henning, of the same 
place party of the second part (hereinafter designated the Owner), 

Witnesseth, That the Contractor, in consideration of the agree¬ 
ments herein made by the Owner, agree- with the said Owner as fol¬ 
lows : 

Article I. The Contractor shall and will provide all of the labor 
and materials and do and perform all the work required for the erec¬ 
tion and completion of a two story attic and cellar, frame and brick 
dwelling on the north side of Ellicott St. between thirty first and 
thirty second Sts., N.'W V City of Washington, District of Columbia 
in strict and full accordance with the requirements of drawings num¬ 
bered and described in the specifications prepared by B. F. Myers, 
Bond Building Architect, which drawings and the specifications (at¬ 
tached hereto) are identified by the signatures of the parties hereto, 
and become hereby a part of this contract. 

Art. II. It is understood and agreed by and between the parties 
hereto that the work included in this contract is to be done under the 
direction of the said Architect, and that his decision as to the true 
construction and meaning of the drawings and specifications shall be 
final. It is also understood and agreed by and between the parties 
hereto that such additional drawings, models and explanations 

6 as may be necessary to detail and illustrate the work to be 
done are to be furnished by said Architect, and they agree to 

conform to and abide by the same so far as they may be consistent 
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i 

with the purpose and intent of the original drawings and Specifica¬ 
tions referred to in Art. I. 

It- is further understood and agreed by the parties hereto fhat any 
and all drawings and specifications prepared for the purposed of this 
contract by the said Architect are and remain his property, ^nd that 
all charges for the use of the same, and for the services of said Archi¬ 
tect, are to be paid by the said Owner. 

Art. III. No alterations shall be made in the work excejpt upon 
written order of the Architect; the amount to be paid by thje Owner 
or allowed by the Contractor bv virtue of such alterations to be stated 
in said order. Should the Owner and Contractor not agree as to 
amount to be paid or allowed, the work shall go on under tbe order 
required above, and in case of failure to agree, the determination of 
said amount shall be referred to arbitration, as provided foil* in Art. 
XII of this contract. 

Art. IV. The Contract- shall provide sufficient, safe and proper fa¬ 
cilities at all times for the inspection of the work by the Architect or 
his authorized representatives; shall, within twenty-four hours after 
receiving written notice from the Architect to that effect, proceed to 
remove from the grounds or buildings all materials condemned by 
him, whether worked or unworked, and to take down all portions of 
the work which the Architect shall, by like written notice, <pondemn 
as unsound or improper, or as in any way failing to conform to the 
drawings and specifications, and shall make good all work 
7 ' damaged or destroved thereby. 

It is further covenanted and agreed by and between the par¬ 
ties hereto that the said party of the first part, without expense to the 
Owner, comply with all the municipal building ordinances g(nd regu¬ 
lations, insofar as the same are binding upon the Owner arid obtain 
all required licenses and permits and be responsible for all [damages 
to person or property which may occur in connection with the prose¬ 
cution of the work and shall be responsible for the proper jeare and 
protection of all materials delivered and work performed by s^id party 
of the first part until the completion and final acceptance ofj same. 

Art. V. Should the Contractor at any time refuse or neglect to 
supply a sufficiency of property skilled workmen, or of materials of 
the proper quality, or fail in any respect to prosecute the w\ovk with 
promptness and diligence, or fail in the performance of ai^y of the 
agreements herein contained, such refusal, neglect or failure being 
certified by the Architect, the Owner shall be at liberty, after three 
days’ written notice to the Contractor, to provide any such) 1 labor or 
materials, and to deduct the cost thereof from any mon^y due or 
thereafter to become due to the Contractor under this contract; and 
if the Architect shall certify that such refusal, neglect or failure is 
sufficient ground for such action, the Owner shall also be at liberty to 
terminate the employment of the Contractor for the said jvork and 
to enter upon the premises and take possession, for the purpose of 
completing the work included under this contract, of all fnaterials, 
tools and appliances thereon, and to employ any other persbn or per- 
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sons to finish the work, and to provide the materials therefor; and in 
case of such discontinuance of the employment of the Con- 

8 tractor he shall not be entitled to receive any further payment 
under this contract until the said work shall be wholly fin¬ 
ished, at which time, if the unpaid balance of the amount to be paid 
under this contract shall exceed the expense incurred by the Owner 
in finishing the work, such excess shall be paid by the Owner to the 
Contractor; but if such expense shall exceed such unpaid balance, the 
Contractor shall pay the difference to the Owner. The expense in¬ 
curred by the Owner as herein provided, either for furnishing mate¬ 
rials or for finishing the work, and any damage incurred through 
such default, shall be audited and certified by the Architect, whose 
cretificate thereof shall be conclusive upon the parties. 

Art. VI. The Contractor shall complete the several portions, and 
the whole of the work comprehended in this Agreement by and at 
the time or times hereinafter stated, to wit: 

Art. VII. Should the Contractor be delayed in the prosecution or 
completion of the work by the act, neglect or default of the Owner, 
of the Architect, or of any other contractor employed by the Owner 
upon the work, or by any damage caused by fire or other casualty for 
which the Contractor is not responsible, or by combined action of 
workmen in no wise caused by or resulting from default or collusion 
on the part of the Contractor, then the time herein fixed for the com¬ 
pletion of the work shall be extended for a period equivalent to the 
time lost by reason of anv or all the causes aforesaid, which extended 
period shall be determined and fixed by the Architect; but no such 
allowance shall be made unless a claim therefor is presented in writ¬ 
ing to the Architect within forty-eight hours of the occurrence of 
such delav. 

9 Art. VIII. The Owner agree- to provide all labor and ma¬ 
terials essential to the conduct of this work not included in 

this contract in such manner as not to delay its progress, and in the 
event of failure so to do, thereby causing loss to the Contractor, agree- 
that he will reimburse the Contractor for such loss; and the Con¬ 
tractor agree- that if he shall delay the progress of the work so as to 
cause loss for which the Owner shall become liable, then he shall 
reimburse the Owner for such loss. Should the Owner and Con¬ 
tractor fail to agree as to the amount of loss comprehended in this 
Article, the determination of the amount shall be referred to arbitra¬ 
tion as provided in Art. XII of this contract. 

Art. IX. It is hereby mutually agreed between the parties hereto 
that the sum to be paid by the Owner to the Contractor for said 
work and materials shall be Eighty-eight hundred and fifty-two dol¬ 
lars ($8852) subject to additions and deductions as hereinbefore 
provided, and that such sum shall be paid by the Owner to the Con¬ 
tractor, in current funds, and only upon certificates of the Architect, 
as follow-?: 

$1,800 when first floor joists are on the walls 
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$1,200 when attic floor joists are in place 
$1,000 when building is sheathed in 
$1,500 when ready for plastering 
$1,000 when plastered 
$1,500 when trimmed out and doors hung 
$ 852 when completed 

The final payment shall be made within ten days after tine com¬ 
pletion of the work included in this contract, and all payments shall 
be due when certificates for the same are issued. | 

10 If at any time there shall be evidence of any lien br claim 
for which, if established, the Owner of the said premises 

might become liable, and which is chargeable to the Contractor, the 
Owner shall have the right to retain out of any payment thep due or 
thereafter to become due an amount sufficient to completely indem¬ 
nify him against such lien or claim. Should there prove to be any 
such claim after all payments are made, the Contractor shall refund 
to the Owner all moneys that the latter may be compelled tp pay in 
discharging any lien on said premises made obligatory ijn conse¬ 
quence of the Contractor’- default. 

i 

Art. X. It is further mutually agreed between the parties hereto 
that no certificate given or payment made under this contract, except 
the final certificate or final payment, shall be conclusive evidence of 
the performance of this contract, either wholly or in part, land that 
no payment shall be construed to be an acceptance of defective work 
or improper materials. 

I 

Art. XI. The contractor shall, during the progress of the work, 
maintain insurance on the same against loss or damage by fire, the 
policies to cover all work incorporated in the building, and all ma¬ 
terials for the same in or about the premises, and to be mad<fe payable 
to the parties hereto, as their interest may appear. i * 

i 

Art. XII. In case the Owner and Contractor fail to agree in rela¬ 
tion to matters of payment, allowance or loss referred to in Arts. Ill 
or VIII of this contract, or should either of them dissent from the 
decision of the Architect referred to in Art. VII of this i contract, 
which dissent shall have been filed in writing with the Architect 
within ten days of the announcement of such decision, then 

11 the matter shall be referred to a Board of Arbitration to con¬ 
sist of one person selected by the Owner, and one person se¬ 
lected by the Contractor, these two to select a third. The decision of 
any two of this Board shall be final and binding on both parties 
hereto. Each party hereto shall pay one-half of the expense of such 
reference. 

I 

Art. 13. The contractor shall secure the owner against shits at law 
from accidents to employes and to pedestrians by insuranice policy, 
thoroughly safe-guarding the owner against any and all los3 or claims 
arising therefrom. 

The said parties for themselves, their heirs, successors, |executors, 
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administrators and assigns, do hereby agree to the full performance 
of the Covenants herein contained. 

In witness whereof, the parties to these presents have hereunto set 
their hands and seals, the dav and vear first above written. 

‘ WATKINS L. TURNER, [seal.] 
CARL HENNING. [seal.] 

In Presence of 


Exhibit B. 

List of Payments as per Agreement of Dr. Henning with Loan 

Company. 

Henning. 

1. When first floor joists are completely in 

place . 500.00 . 1,800.00 

2. When said building is up to the square 

and all side walls sheathed in. 1,200.00 1,200.00 

3. When said building if completed roofed 

in and all tinning, slagging, slating, 
flashing and rough plumbing is in 

place .'... 1,400.00 1,200.00 

4. When said building is ready for 

plastering . 1,000.00 900.00 

12 5. When said building is completed 

plastered . 1,200.00 1.000.00 

6. When said building is completely 

trimmed out. 1,500.00 1,500.00 

7. When said building is fully completed 

to the satisfaction of the said party 
hereto of the first part, and a satis¬ 
factory Release of Mechanics’ Liens is 
* 

delivered to the said party of the 
second part (unless delivery of said 
release of liens shall be waived by the 
said party of the first part). 1,700.00 1,500.00 

8,500.00 
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Exhibit C. 

Contract for residence at 3105 Ellicott St. 8;,852.00 

Putting up studding in cellar as per vour order of July 23, 

1917 ...:... 3.00 

8j,855.00 

l 

1,800.00 ! 
1.200.00 
1,200.00 
900.00 | 

1,000.00 j 

1,500.00 i 


Allowance for lighting fixtures. . 

Allowance for mantel. 

Allowance for planing floors. . . . 
Allowance for finishing hardware 


13 Exhibit D. 

Supreme Court, District of Columbia. 

Watkins L. Turner 
vs. 

\ 

Samuel Carl Henning. 

Notice is hereby given, that I intend to hold a mechanics’ lien 
against the interest of Samuel Carl Henning in all that p|iece and 
parcel of land known and described as all that piece and parcel of land 
situated in the County of Washington, and known as lot number one 
in the sub-division in square 2276, made by the Chevy Chpe Land 
Co. of Mont. Co., Maryland, as per plat of said sub-division recorded 
in Liber No. 56, folio 174 of the Records of the Office of the Surveyor 
of the D. C., situate in the District of Columbia, and the building 
thereon, for the sum of nine hundred, forty dollars, being amount due 
to Watkins L. Turner for labor, upon and materials furnishejd for the 
construction of said building under and bv virtue of a contract with 
Samuel Carl Henning, the said Samuel Carl Henning havijng made 
and signed said contract in the name of “Carl Henning.” 

WATKINS L. TURNER, 

By H. WINSHIP WHEATLEY, 

His Att’y Sc Att’y in Fact. 


. . 100.00 
45.00 : 

45.00 

.. 125.00 

- 7,915.00 

_ 

! 940.00 


1917. 

April 27. Bv check 

May 7. “ “ 

14. “ “ 

June 29. “ “ 

July 12. “ “ 

Aug. 9. “ “ 
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Answer of Defendant. 

Filed January 30, 1918. 

******* 

For answer to the bill of complaint filed in the above-entitled cause, 
the defendant, Samuel Carl Henning, says: 

(1) He admits the allegations of paragraph one of said bill. 

(2) He admits the allegations of paragraph two of said bill. 

(3) He admits the allegations of paragraph three of said bill, but 
for greater accuracy he refers to the land records of the District of 
Columbia. 

14 (4) Answering paragraph four of said bill, he admits that 

on the date set forth therein plaintiff and defendant entered 
into the contract therein mentioned, but for greater certainty as to 
the contents of said contract he refers to the original- thereof. The 
defendant admits that the time of payments, set forth in said contract, 
were modified by mutual agreement, and that the first column of 
figures set forth in said exhibit “B shows the payments to be made on 
account of the building loan on said house by the money lender, and 
that the second column thereof, with the exception of the last figure 
of $1500, shows payments as they were to be made by this defendant. 

With reference to Exhibit “C,” referred to in said paragraph, de¬ 
fendant denies, for the reasons hereinafter set forth, that there is any 
sum due from him on account of putting up studding in cellar, as set 
forth in said Exhibit. And the defendant further says, with refer¬ 
ence to said exhibit, that in addition to the allowances therein made, 
he is also entitled to the following allowances, to-wit: 


On account of porch columns. $11.25 

On account of builders' risk fire insurance. 10.30 

On account of gas service from the street to the house ... 25.00 


$46.55 

(5) Defendant admits that plaintiff demanded of the architect a 
certificate of completion of the house therein mentioned and de¬ 
manded payment from this defendant, but for the reasons hereinafter 
set forth, defendant denies the remaining allegations of said para¬ 
graph. 

(6) Answering paragraph six, defendant says that for the reasons 
hereinafter set forth there is nothing due from him to said plaintiff 
at this time. 

(7) Answering paragraph seven of said bill of complaint, 
15 defendant denies that the certificate of completion and demand 
for payment, therein mentioned, were unreasonably or un- 
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warrantablv refused, and admits that a copy of the alleged riotice of 
intention to hold a lien on the property was served upon him|. As to 
the remaining allegations of said paragraph, defendant says that the 
same are all matters of record and he demands proof of the ^ame by 
the record. 

(8) Answering paragraph eight of said bill, defendant deities that 
said building was completed on or about the — day of December, 
1917, oi that it is yet completed in accordance with the plains and 
specifications, referred to in said bill. 

(9) Defendant denies the allegations of paragraph nine of said 
bill. • 

(10) Defendant neither admits nor denies the allegations of para¬ 
graph ten of said bill, but if the same be material calls for strict proof 
thereof. 

Further answering said bill of complaint, defendant says jthat the 
house mentioned in said bill and contract referred to therein has never 
been completed in accordance with the plans and specifications, and 
that said plaintiff, without authority and without the knowledge, 
except as hereinafter stated, of this defendant, or the architect of said 
building, departed from the plans and specifications and failed utterly 
to complete said house in accordance therewith. Defendant how sets 
forth some of the particulars in which said plaintiff disregarded the 
duties imposed upon him by said contract and failed to perform the 
same: 

(а) The specifications of said building, which are made & part of 
the contract therefor, require that the entire floor surface of the 

16 cellar in said house be covered with concrete, consisting of a 
three inch base and a one inch capping, making four inches in 
all, said concrete to be composed as stated in said specifications. And 
defendant says that the said plaintiff failed to perform this j work in 
accordance with the specifications and that the floor as laid by said 
plaintiff is not four inches thick in all, nor is the capping ^>ne inch 
thick, nor the base three inches thick, nor does the composition of 
said base comply with said specifications; as a result of which said 
■floor now shows over its entire surface numerous cracks, and will, 
according to defendant’s information and belief, soon beconie useless 
and require relaying. Defendant is informed and believes, aifid there¬ 
fore avers, that he is entitled, under said contract and specifications, 
to have said floor entirely relaid at the cost and expense of said plain¬ 
tiff. 

i 

(б) It was further provided that the floor of the terrace and porches 
of said house should have a topping colored with Master Builders’ 
Red Concrete Hardener in the same proportion and mannier as di¬ 
rected by manufacturers; said porch and terrace floors to; be rein¬ 
forced with five-eighths inch corrugated bars—12 inches O. jC. And 
defendant says that said plaintiff failed to comply with this provision 
of the specifications, and according to defendant’s information and 
belief reinforced said porches and terrace with second hand j gas pipe 
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and failed to so lay the concrete on said porches and terrace so as to 
make the same of a uniform color, with the result that the same now 
presents, with reference to color, a splotchy and unsightly appearance. 

Defendant further says that in laying said concrete on said porches 
and terrace the work was done in such reckless and careless 
17 manner that the cement was allowed to run over and upon the 
course of rough texture brick which faced said terrace and 
porches and rendered the same unsightly; and further that plain¬ 
tiff failed to mark off the surface of the porches and terrace in ac¬ 
cordance with the drawings of the architect. 

(c) Defendant further says that said plaintiff, without authority 
from the architect, or from defendant, undertook to make certain 
changes in the plans and specifications of said house with reference to 
laying the joists on a certain portion of the second floor of said house. 
That the architect of said house called attention of said plaintiff to 
this unwarranted change and told him that it might possibly result 
in an undue settlement or sinkage of a portion of the house; that 
thereupon said plaintiff, in order to make use of the joists that he had 
ordered, promised said architect that if any undue sinkage or settle¬ 
ment should occur, that he would make the same good. And defend¬ 
ant says that such sinkage and settlement did occur and that as a 
result the floor of the living room of said house now shows a settlement 
of more thah an inch in one portion thereof, and that such settlement 
is so perceptible to anyone entering the room as to render the entire 
room unsightlv. 

(d) Defendant further says that it was understood and agreed 
that the walls of said house were to be left clean, defendant having' 
stated that he did not intend to paper said house for at least two years 
after its completion; that in accordance with this understanding the 
architect of said house posted in a conspicuous place a plainly lettered 
sign stating this fact. Defendant says that notwithstanding such 
agreement and such notice that the employes and agents of the de¬ 
fendant utterly disregarded the same, and that the walls of 

IS said house, when finished, in places presented a foul, black and 
an unsightly appearance, and that said plaintiff has not re¬ 
moved the various marks and dirt from said walls. 

( e ) Defendant says that plaintiff failed in numerous instances to 
comply with the specifications with regard to the painting of said 
house in that the shades called for tv the specifications were not put 
on and that different shades of paint were applied to different parts of 
the same wood-work; that some of the wood-work was not painted at 
all and that other parts of the wood-work have not received the re¬ 
quired number of coats. 

(/) Defendant further says that it was required by said specifica¬ 
tions that all interior wood-finish should be sand papered and ren¬ 
dered perfectly smooth from all blemishes. And defendant says that 
notwithstanding this provision that said interior finish was not sand 
papered and finished perfectly smooth from all blemishes, but that 
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its present appearance would indicate that the same had never been 
sand papered. 

And defendant further says that there are other instances qf work 
done and materials furnished for said house which do not comply 
with the contract, plans and specifications for said house and jthat to 
correct the many defects above set forth that it will require anjexpen- 
diture of all, if not more money than the amount claimed by plaintiff 
to be due him from this defendant. 

Defendant says that for extra work done by said plaintiff bn said 
house defendant paid him $495.55, which does not show on tlie state¬ 
ment of account filed with plaintiff's bill. 

And having fully answered said bill this defendant prays that the 
same may be dismissed. 

SAMUEL CARL HENNING. 

j 

19 I do solemnly swear that I have read the foregoing answer 
by me subscribed and know the contents thereof; tliat the 

matters and things therein stated of my own knowledge are' tfue and 
those stated upon information and belief I believe to be true.! 

SAMUEL CARL HENNjING. 

i 

Subscribed and sworn to before me this 29th day of January, A. D. 
1918. 

[seal.] LOUISE F. DYER, 

Notary Public, p. C. 

| 

Decree. 

I 

Filed December 2, 1918. j 

I 

* jfc * * 3)c ( j|e! 

j 

This case came on to be heard upon the bill of complaint,j answer 
of the defendant, and testimony and after consideration thereof, it 
bv the court this 2nd day of December. 1918, 

Adjudged, ordered and decreed 

1. That tl le plaintiff is entitled to a lien upon lot No. | in the 
sub-division .in square two thousand, two hundred and seventy six 
(2,276) made by the Chevy Chase Land Company of‘Montgomery 
County, Maryland, as per plat of said sub-division recorded in liber 
56, folio 174 of the Records of the Surveyor of the District of Co¬ 
lumbia, for the sum of $940. less the sum of $130. the costs of re¬ 
constructing a beam in the cellar of said house, less a further sum 
of $155. the costs of relaying the cellar floor, less the sum bf $3801 
costs of rebuilding the front porch, less the sum of $216. eos|ts of re¬ 
hashing the windows of said house. 

2. That unless the defendant causes to be paid to tlie plain- 

20 tiff forthwith the sum of $59., that all the right, titlie, estate 
and interest of the defendant, Samuel Carl Henningj in and 

to the real estate hereinabove described be sold and that said ^um and 
the costs of said sale be paid out of the proceeds from said sale. 
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3. That Edmund Brady and H. Winship Wheatley are hereby 
appointed trustees to make such sale and shall give bond in the pen¬ 
alty of $5,000.00 conditioned according to law. 

4. That the advertisement of said sale be in the Evening Star. 

5. That each of the parties shall pay his own costs. 

JENNINGS BAILEY, 

Justice. 

From the above decree the plaintiff, Watkins L. Turner, in open 
court this 2nd day of December, 1918 notes an appeal to the Court 
of Appeals of the District of Columbia, and the penalty on the ap¬ 
peal bond to act as costs and supersedeas, is fixed at $100. 

JENNINGS BAILEY, 

Justice. 


Assignment of Errors. 

Filed December 16, 1918. 

******* 

The plaintiff, appellant, for assignment of errors says: 

1. The court erred in deducting from the plaintiff's claim the 
costs of reconstructing and rebuilding various parts of the defend¬ 
ant’s building, as set forth in the decree. The plaintiff submits that 
if he did not follow out exactly the contract respecting the erection 

of parts of the building as found by the court, that under the 
21 facts of this case,—i. e., that in order to conform the work to 
contract requirements, a substantial part of what has been 
done must be undone,—the measure of the defendant’s damage is 
the difference between the value of the work as done and as con¬ 
tracted to be done and not that allowed by this Court. The defend¬ 
ant having made no showing as to this difference in value and there 
being no evidence that there was a difference in value, the courtj 
should have allowed the plaintiff s claim. 

2. The court erred in deducting any amount from the plaintiff’s 
claim. 

3. The court erred in deducting each of the items set forth in the 
decree from the plaintiff’s claim. 

4. The court erred in not allowing the plaintiff costs of suit. 

H. WINSHIP WHEATLEY, 
Attorney for Plaintiff, Appellant. 
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Watkins l. turner vs. Samuel carl henning. 


Memorandum. 

December 17, 1918.—Supersedeas Bond approved and fileld. 

Order Submitting Statement of Evidence. 

Filed January 6, 1919. j 

****** 3 # 

Comes now the plaintiff by IT. Winship Wheatley, his attorney, 
as well as the defendant, by Edmund Brady, his attorney gnd file- 
and submit- to the court a statement of the evidence in this case, 
which is taken for consideration. 

JENNINGS BAILED, 

Justice. 

Jany. 6, 1919. 

22 Memoranda. 


January 6, 1919.—Time for settlement of statement of evidence 
and filing transcript of record, extended to and including Febru¬ 
ary 15, 1919. 


February 11, 1919.—Time to settle statement of evidence) 
transcript of record, extended to March 15, 1919. 


and file 


March 12, 1919.—Time to settle statement of evidence and file 
transcript of record, extended to April 1, 1919. 

March 31, 1919.—Time for settlement of statement of evidence 
and filing transcript of record, extended to and including ^Dril 30, 
1919. r 


Order for Signing Statement of the Evidence. \ 

Filed April 9, 1919. j 

ik ***** |* 

Now comes the attorney for the plaintiff, H. Winship \i T heatlev, * 
as well as the attorney for the defendant, Edmund Brady, ahd move¬ 
file court to sign and settle the statement of the evidence, 'which is 
accordingly done now for the time of the trial and the same ig ordered 
+o be made part of the record. 

JENNINGS BAILEY, 

Justice. 

April 9, 1919. 

I consent. 

EDMUND BRADY, 

For Deft. 


! 
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Designation of Record. 
Filed April 12, 1919. 


******* 

The Clerk will please include in the transcript on appeal the fol¬ 
lowing papers and proceedings. 

1. Bill of Complaint, tiled December 18, 1917 and exhibits. 

2. Defendant’s answer, filed January 30, 1918. 

3. Decree of December 2, 1918. 

4. Notation of appeal and order fixing appeal bond at foot of 
decree December 2, 1918. 

5. Assignments of error, filed December 10, 1918. 

0. Memorandum supersedeas bond, filed December 17, 1918 and 
approved. 

7. Order January 6, 1919, submitting statement of evidence. 

8. Memorandum of orders extending time to settle statement of 

c 1 

evidence, and to file transcript in Court of Appeals. 

9. Order April 9, 1919 making statement of evidence part of the 
record. 

10. Statement of the evidence. 

11. This designation. 

H. WINS'HIP WHEATLEY, 

Att'y for Plaintiff. 

24 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , &>•: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
23, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 35619 in Equity, wherein Wat¬ 
kins L. Turner is Plaintiff and Samuel Carl Henning is Defendant, 
as the same remains upon the files and of record in said Court. 

In testimonv whereof, I hereunto subscribe mv name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 26th day of April, 1919. 

[Seal Supreme Court of the District of Columbia.] 

1 J. R. YOUNG, Clerk. 

By F. E. CUNNINGHAM, 

Assistant Clerk. 
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I 

25 In the Supreme Court of the District of Columbii 

Equity. No. 35619. j 

Watkins L. Turner 
versus 

Samuel Carl Henning. 

Statement of the Evidence. 

This cause came on for trial before Mr. Justice Bailey on No¬ 
vember 14, 1918 and was continued from time to time j until the 
complete hearing thereof, and the following is the substabce of all 
of the evidence: ! 

i 

! 

Watkins L. Turner, the plaintiff, being sworn, testifies in his 
own behalf as follows: 

His name is Watkins L. Turner, and he is a builder and! has been 
a builder for about twenty-six years; that he built the Municipal 
Court Building, last year; built Mr. Zanner’s house of Edwards & 
Zanners at 1608 Longfellow Street, which cost about $16,000; had 
built one for Mr. Gensler in Chevy Chase; another at 36th & Lowell 
Streets for Mr. Hill. These residences ran from $8,000 to fifteen or 
sixteen thousand dollars. Also built the addition to the! bank at 
12th & G Sts.; had remodelled Desio’s Jewelry Store in front and also 
Herbert's place on Ninth Street; built six different jobs for James T. 
Gibbs four of them being homes. Has been building hom^s and re¬ 
modelling jobs and all kinds of construction work for tWenty-six 
years. Witness then identified the contract with the defendant, copy 
of which is attached to the original bill, and the same was pffered in 
evidence. 

Counsel for the defendant admitted the ownership of! the real 
estate described in the bill by the defendant and the filing of 

26 the lien within the proper time. Counsel for the defendant 
also admitted the change in the contract respecting the pay¬ 
ments as alleged in the bill and the exhibits attached to the bill. 
Contract was read to the court. 

Witness said $940 was the balance due on the contract anil all had 
been paid except that sum. The building had been completed about 
December 4, 1917. Lien had been filed December 13. Witness had 
begun building in March; had figured on the job before Christmas 
and given an estimate on it but the deal fell through because the 
defendant could not get his loan. The architect was B. F. Myers. 
About the time witness got the first floor joist on he took up with 
Mr. Myers the question of changing the second floor joist over the 
living room. Witness and his for-man, Henry Febrey, had looked • 
into the matter. The living room was on the left as one entered 
the house; the house faced south, the entrance to the roim is to 
2—3271 ! 



IS 


WATKINS L. TURNER VS. SAMUEL CARL HENNING. 


the east and there is an outer wall on the west and a partition with 
a door on the north, leading into another room. There is a double 
door going into the dining room. The cellar of the house is brick, 
and from there up the house is frame, pebbled dashed on the out¬ 
side of the frame; that is, it was sheathed first, paper put over it, 
stripped and wired, and stuccoed over that— As the plans were 
drawn, the partition between the living room and the dining room 
was a bearing partition; it was supported in the cellar by two 2 by 
10 joists underneath. These joists ran from the west wall of the 
building to an iron beam running north and south a short distance 
west of the partition between the living room and the hall. The 
two 2 by 10's under the partitions between the living room and 
dining room ran about eighteen feet to the iron beam running north 
and south, and rested on the top of the iron beam on the east 

27 and on the wall of the house on the west. On the south of 
the house and near the wall, there was another 2 by 10 which 

was directly under the radiator. To the east of the iron beam, run- 
ning north and south, under the first floor and running to another 
iron beam running north and south under the east room, there are 
a number of 2 by 10‘s, 16 inches apart, that support the bearing 
partition between the living room and the hall. These joists sup¬ 
port the partition between the living room and the hall. 

Witness put the second floor joists so as to run from the west wall 
to the partition between the living room and hall and not from the 
south wall to the partition between the living room and dining room 
as the plan called for. Witness spoke to the architect about putting 
the joists that way because there was no proper support for the 
partition between the living room and dining room and the specifi¬ 
cations called for an eight foot door to be trussed, which could not be 
done because the door was too high and too wide. The door being so 
flat, the truss would have no strength. Witness called the archi¬ 
tect's attention to these facts and the architect agreed with him. 
He explained thoroughly the support not being sufficient. Witness 
took this up with the architect at the building in the presence of 
Mr. Febrey. It would have been cheaper for the builder to have con¬ 
structed the house by running the joists north and south than as 
changed, but the changed construction made the building much 
stronger because it had more support than as it was originally de¬ 
signed. Joists running north and south were about fourteen feet, 
and those running east and west were eighteen or nineteen feet, and 
the latter were more costly. 

Witness said to Myers, “Don't you think it would be better to put 
these joists across here that way?" and Myers said, “If you 

28 double this joist beside the chimney here, I do think so." 
Myers told witness to make the change and witness doubled 

them and made the change. Witness told Myers the partition be¬ 
tween the living room and hall was stronger than between the living 
room and dining room. Witness explained to the court what he meant 
by truss,and the fact that it meant a support over the top of a door and 
explained that a truss could not have been put over the top of the 
door between the living room and dining room because there was too 
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much weight from the second floor roof and the door was too \Hde and 
flat, and besides the weight mentioned there was also the weight 
from the bathroom and roof which centered on the partition!between 
the living room and dining room. The weight of the roof also centers 
on the partition between the living room and dining room jmd if it 
did not the roof would fall down and break in two. The bath room 
is tiled, and the weight rests on the partition mentioned. The joists 
of the second floor over the dining room rest upon this partition and 
run from there to the north wall so that if witness had put the joists 
for the living room to run north and south there would practically 
have been double weight. The partition between the living rpom and 
dining room settled. It did so because of the two 2 by fO’s sup¬ 
porting it, as called for by the plans, were not sufficient. It settled 
about one and a quarter inches, some places greater than others. It 
settled because it was a bearing partition and all the weight rested on 
two 2 by 10’s which were not sufficient. 

29 The following then occurred: 

Q. And your idea is that the foundation of the h^use, the 
2 by 10’s, was not strong enough to hold the weight? A. Exactly. 

Witness built the foundation in accordance with the plans and 
specifications. There was also some sagging under fhe radi- 

30 ator setting close to the south wall, which was und^r a win¬ 
dow. This radiator was supported only by one ^ by 10 

underneath it. Witness put a plate top and bottom down in the cel¬ 
lar and some 3 by 4’s underneath it to support it. To make the first 
floor level he stripped it. Witness called the defendant’s and the 
architect’s attention to it. Witness also braced the floor! up and 
levelled it off, and in order to level it off he had to lay strips from a 
feather edge to a greater thickness to make it level. Witness did not 
change the manner of running the joists until after he talked to the 
architect and at that time he had not purchased the lumbeif to build 
them. Witness did not tell the architect that if there wps undue 
shrinkage because of the change that he would make it godd. Wit¬ 
ness would never have changed them if the architect had not. di¬ 
rected him to do so. Witness last saw the room, it was flat!, straight 
and level as a person could make it, because witness werjt over it 
with a straight edge and levelled it up before he laid the finished 
floors. It did not show any sinkage. The top floor is seven-eighths 
of an inch oak floor. 

The walls of the house were kept as clean as a person c^uld keep 
them but the defendant had the steam fitter, and the ste^jm fitter’s 
hands, and the pipes and radiators, were all rather dirty and heavy 
to carry and their clothes were often dirty too, and witness had noth¬ 
ing to do with the heating or the fixtures or the shades. They were 
not part of his contract. Witness went over the house j with his 
plasterer and foreman and took bread, which is about as good 

31 a thing as possible, and cleaned every spot himself, and 
Febrey and the plasterer pointed up eve-y little spQck in the 

house after the defendant had moved in. In fact the inan who 
moved the defendant in broke a little plaster, and witness fixed it 
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without a murmur, and lie cleaned off every spot and thinks any 
builder or person used to buildings will say he left the house in good 
condition. There was a sign posted in the building to the effect 
that walls must be kept clean, after a boy had gotten in and had 
thrown a little white stuff against the wall. The defendant burned 
soft coal and witness could not tell the condition of the walls at the 
time of his testimony, but when he left the house it was possible to 
take a white lmn-kcrehief and rub off the soot from the soft coal off 
the wood work, but the witness cleaned the walls when he was fin¬ 
ished with the building, and the walls were clean the last time witness 
saw the building, about the first of December. 

Part of the inside of the house was supposed to be white enamel 
paint. Dr. Henning changed the painting by directions to the 
painter. 

Witness went to the building with Mr. John F. Newman an old 
time builder, and Mr. W. W. Kimmell, another builder. These 
gentlemen had no connection with the building. Witness took them 
out there to see if he had constructed the building properly, after 
some question had been raised about it to satisfy himself before he 
went on further with the work, to get together, if possible to do so, 
with the defendant. Witness had offered to arbitrate it with the de¬ 
fendant, but he would not arbitrate it, so he tried to get together 
with him, and with this in view he took Mr. Newman and Mr. Kim¬ 
mell out with him. They went all through the building and 
32 they found some few little things, little spots where Mrs. 

Henning and the Doctor had marked out, and witness went 
all over the little things there to be done and did them, and then it 
was that they spoke for the first time about the paint in the hall next 
to the stair way, and they said it was not of one color, so witness got 
his painter to go out there and do that over. The defendant, at that 
time, said it was not an egg shell gloss; witness thinks there was 
some of it that was a little bit off from an egg shell gloss, but the 
whole room was done over in one color, so it could not possibly be 
anything but an egg shell gloss. That was after the complaint of 
the defendant. 

Witness did all the things which the defendant requested, and 
then took Mr. Newman and Mr. Myers, the architect, out there. 
Mr. Myers said that a spandrel—a sort of panel—under the stair 
way and the balusters should be done over. He had another sug¬ 
gestion to make respecting the change. Witness had these done over 
and everything that Dr. Henning or Mrs. Henning complained 
about respecting the shades of paint were corrected. 

All wood finish was sand papered and rendered perfectly smooth 
from all blemishes. Basswood was used in the first floor, and North 
Carolina pine on the second floor and attic, and in the kitchen. Mr. 
Myers ordered the Basswood on the first floor, which is better and 
more expensive than the oiher. The wood work was purchased from 
Barber <fc Ross, and witness saw it when it was delivered on the job 
and it was as nice a lot of stuff as he ever saw. It was all sand 
papered. The door jams on the first floor were of North Carolina 
pine. If one would take a piece of North Carolina pine and smooth 
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it up with a smoothing plane and then sand paper it down a^ fine as 
possible, the least bit of dampness in the wood would cause 

33 the grain to rise. All of the wood work was sand papered; 
some of it had been gone over with a smoother and plane and 

smoothed up wherever it was any wise rough, and then gqne over 
with a fine sand paper and then gone over with a block, j When 
there was complaint about it he went back and sand papered jt again. 
There was one jam about which complaint was made where the 
grain had raised and he took out that piece and put in another. A 
man spent two days and four hours trying to correct such defects the 
defendant and his wife complained about, and then had a*painter go 
out and paint it all over again. 

There is a porch and terrace all the way across the froiit of the 
house, about ten feet out from the house, and it runs around about 
half way on each side of it, of reinforced concrete construction and 
blocked off in blocks. The topping or outer surface is of sand and 
cement mixed together. The porch was covered with master build¬ 
ers' red concrete hardener in the same proportion and coloring as 
directed by manufacturers. The five-eighths corrugated bdrs, men¬ 
tioned in the answer, were twisted bars with corrugation] so that 
when cement was laid upon them it would not slip. They were to 
be laid under the surface in about two inches of concrete and then 
the concrete was to be laid on top of them. Concrete worh for this 
building was done by Mr. Dver, who was a subcontractor. Witness 
inspected the work while it was being done. Witness thinks that 
Dyer used a little gaspipe on the right hand side that is ori the east 
side. The following then occurred: j 

• Q. Is the gas pipe considered any worse than the bars— j— 

Mr. Brady: I object. Dr. Henning is entitled to what the 

34 specifications call for unless he waives the provisions. I do 
not care whether the gas pipe is as good or not. 

Mr. Wheatley: It is a question of the measure of damages. 

Mr. Brady: The Doctor is entitled to get what he pays fqr. If he 
put second hand gas pipe in his terrace and he has agreed [to put in 
the regular corrugated iron bars, and Dr. Henning is paying for 
corrugated iron bars- 

Mr. Wheatley: He has not paid for it. 

Mr. Brady: And he won't pay for it. j 

Mr. Wheatley: As I understand, the measure of damages, in the 
event that there is a breach of this gentleman’s contract,! is one of 
two things: Either it is the cost of what would do what this gentle¬ 
man's contract calls for, or it is the depreciation of the vajue of the 
building by reason of his failure to do this thing. And |now, this 
question is aimed at bringing to your Honor’s mind, if we (may, that 
the cost of the building has not been depreciated. 

The Court: I will let it in for the present. I think it is competent, 
but I will look into it further. 

i 

Witness was then asked whether the gas pipe used Was not as 
good as the corrugated bars that were called for and said that it was 
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better, because some of it was an inch and a quarter heavy stock 
that was only used because they ran out of steel bars and did not have 
enough. 

The color of the porch was uniform except one end that he did in 
the evening and there came a rain on top of it. The next morning 
the porch was gone over and trowelled before it got hard. In 
So trowelling it, it changed the color a little bit. It did not look 
quite as good as the rest of it that had been finished, so the 
architect said that he, the plaintiff, would have to make it of uniform 
color. Witness said “All right, we will have to try and see if we can¬ 
not make it a uniform color''. So Myers and witness sent to at least 
a dozen different places and went to a number of Government build¬ 
ings, looking around to find some kind of a concrete paint that they 
could use so as to make it a uniform color. Witness sent away and 
got a sample of a half gallon which was recommended by Mr. Fred 
Drew a very good concrete man, as being the best concrete coloring 
that he knew of. Witness put a sample on the porch and the de¬ 
fendant said it was a gloss finish and would not have it. Witness 
said it was not a gloss finish. The porch is not blotched and un¬ 
sightly, but there are only a few little spots caused by the trowelling, 
where he had some lamp black that had been put in with the red 
to make the color, but the general appearance of the porch is’ good. 
The color of a concrete porch cannot be made the same, unless it is 
gone over with some kind of a concrete paint. Trowelling of the 
material will smear it in spite of everything that can be done. Wit¬ 
ness has noticed this in concrete side walks, and where the concrete 
is not colored itself it is different. 

The concrete work on the side porch and terrace was not done in 
a reckless and careless manner. Around the porch and in the wall 
of the house there were some bricks laid on end about four inches 
high. In laying the cement up against these bricks there was 
36 the least bit which got on the brick work and witness cleaned 
it all off just as good as any one could clean it off. The sur¬ 
face of the porch and terrace were marked off in accordance with the 
drawings of the architect and the plans and specifications were fol¬ 
lowed out in this respect. 

The house does not rest on the floor of the cellar but on a separate 
foundation. The floor of the cellar covered the whole width of the 
building, about sixty feet by forty-five or fifty feet. It is a solid 
floor and there are no joints in it whatever. Concrete should not be 
laid without making joints in it, but none were called for by the 
specifications. For instance, all side walks have joints in them. Mr. 
Dyer did the concrete floor of the cellar. 

Mr. Myers asked witness to let the defendant move in before the 
house was finished; witness did so and told him he would try to 
finish it as quickly as he could. The defendant moved in and the 
defendant and his wife gave him a list of things to do before he would 
be allowed to get any money. So he went ahead and did that list. 
Then they made out another list and he did that, then defendant 
said if plaintiff would let Henry Febrey come out and do the work 
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he would pay him for his day's work. Plaintiff said he w’ouldnot do 
that as he would pay his own bills, but he would take him out there, 
and he did. Defendant then told the witness that if he wo^ild let 
Febrey come out there he would pay him the balance that was due, 
$940.00. Febrey was to go there and fix some windows and face off 


some stuff that was rough, and patch up and around some, 
37 and just a few little things like that, and he did it. After it 
was done, witness saw’ Dr. Henning and asked him for his 
money. Henning said he did not have the money and asked! him if 
he thought he could borrow* it from the Fisher Company. Witness 
told him he could not finance the job, all he could do w’as to ljuild it. 
Dr. Henning told him to “Go to heir’. j 

Witness got Mr. Kimmell and Mr. Newman and w r ent out there 
to see what w*as wrong. When they got there they met Mrs. Henning 
and the man from the Fisher Company, w’hose name w*as Jories, w T ho 


had come there by appointment with witness. They w y ent all fiver the 
house and Mrs. Henning pointed out some little defects and every¬ 
thing that Mrs. Henning complained about w’as shown to Mr. News¬ 
man and Mr. Kimmell. Mr. New’man and Mr. Kimmell {old her 


she w r as unreasonable about some things and witness made g list of 
things that Mr. New’inan and Mr. Kimmell said he should fix, w’hich 
would amount to probably forty or fifty dollars. So w’itijess had 
these fixed as quickly as possible. He then went to Dr. Henning 
again to get his money. After that he w T ent out again wfith Mr. 
New’man and the architect. The architect complained about'the hall 
and said he was not the same color and witness painted the hall all 
over again. By the time Mr. New’man and Mr. Myers went out 
w’ith the witness, Mr. Myers had no other complaint to make at all, 
except as to the painting in the hall. He had nothing to sajy except 
as to the painting in the hall. Two or three evenings after this 
witness demanded a certificate of completion in accordance iwith his 
contract of the architect, and the architect said “No; you ought to 

see the letter I got from Dr. Henning-”. At the firne wit- 

38 ness, Newman and Myers went out, Myers did not fisk any¬ 
thing else be done except that the hall be painted, land wit¬ 
ness painted the hall and after he painted the hall he saw Mi*. Myers. 
He took with him Mr. Duley who had painted the hall. He asked 
Mr. Mvers for a certificate, in accordance with his contract and Myers 
responded “You ought to see the letter I got from Dr. Hjenning”. 
Witness said he had nothing to do with the letter Dr. Heniiing had 
written and he w’anted a certificate. Myers said “I have a letter from 
Dr. Henning”, and witness responded that he could not help that but 
Myers said he would not give him a certificate. Witness tiffin filed a 
lien on the building to secure his money. j 

Witness said a flashing is a piece of metal that goes over the ton 
of a window to keep it from leaking on the inside of the window*. It 
is put up against the w*all and nailed right down on top of {lie frame 
and turns the w’ater off in case any w’atcr should get in bfick of the 
w’indow* frame. It is generally put on before the plaster is put on 
in a new* house. Myers called witness’ attention to the fa<bt that no 


i 
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flashing had been put there, and witness said to him that there were 
none called for by the specifications. Myers said that there were and 
witness asked him to find where it was called for in the specifications 
and said “if you show me where there is any flashing in your plans 
and specifications I will put it on”. So we got the plans and specifi¬ 
cations and Myers could not find it and he stuck a cigar in his mouth 
and walked away. Specifications for flashings should be in with the 
tin and galvanized iron and in the sheet metal work. It is metal 
work and belongs to a metal man. Those carpenters who are 

39 Union men, and which are the kind used by plaintiff, are not 
willing to do metal work or iron work or anything else of that 

character. Witness worked the very best mechanics he could get 
and does not think there are any better. There was no further talk 
about flashings until after Dr. Hening moved into the house and the 
house had been plastered, and witness again went through the specifi¬ 
cations, which were identified bv the witness, and the court’s attention 
was called to the fact that under the head of “Carpenter work” this 
is found “The carpenter is to flash with tin the window heads exposed 
to the weather, tin to be painted two coats on both sides before being 
placed in position”. Witness then had the job practically finished 
but he took part of the plastering off and Mvers went with the wit¬ 
ness to Daly and Hoppers and changed the flashings from tin to gal¬ 
vanized iron, and made a detailed drawing and gave it to Mr. Daly 
or Mr. Hopper, who were tin and metal men and did not do carpenter 
work and told them to go ahead and do it. Witness had it put in 
and had the plasterer go to work and plaster it all over again. Wit¬ 
ness in referring to plaster in this connection, means the stucco work 
on the outside of the house. The house is sheathed first, then paper 
put on it and then metal board or wired, and then plaster over that. 
Witness had to take that off to put the flashings in because they were 
not in the metal work and were in the carpenter work. 

Witness had nothing to do with the heating apparatus for the 
house, but he knows that the radiator in the living room, under the 
front window rested solely upon one 2 by 10 joist, and has 120 feet 
of radiation and is figured, as a rule, at seven pounds to the 

40 foot, making 840 pounds resting upon one 2 by 10 joist run¬ 
ning from the west wall to the iron beam under the living- 

room, a distance of about fifteen feet. In the room opposite, in the 
reception room, there is only a ninety foot radiation, so that the 
weight of the corresponding side has only about 630 pounds. The 
weight of of this radiator had considerable to do with the settling of 
the living room. A 2 by 10 joist is not strong enough to carry that 
weight. The weight of the radiator did not rest upon the front wall 
of the house. 

Dr. Henning paid witness extra for reinforcing the floors; there 
was offered in evidence a bill for the extra studding signed by Hen¬ 
ning and O. K.’d by Myers, and certifying that witness was entitled 
to extra money for changing the studding of the cellar. Witness had 
to put the studding in because the house had settled and he was 
afraid it would settle more. Witness was asked to put this studding 
in to keep it from settling any more. 
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Cross-examination: 

Mr. Myers insisted that the flashing was in the specifications and 
witness asked him to find where it was and Myers could not find it, 
but it was in the specifications under carpenters’ work. After wit¬ 
ness got through plastering he had to go back and put the flashing 
in. The flashing goes on the outside of the wall. It was used to keep 
the water down under the joint, although the windows were already 
flashed with paper. Witness explained the method of flashing from 
a model, which was shown to him, and stated that the model used 
the proper method. Plastering referred to was the stucco on: the out¬ 
side of the house. The plastering was made of metal lathe ajnd plas¬ 
tered. In building the house it was first sheathed, then papered, 
then the metal lathe and then the stucco. The flashing is 

41 behind the paper. The flashing was turned up outside the 
paper, so that if any water went through the plaster and hit 

on the paper, the plaster is porous, the water turns right up under¬ 
neath that paper, and no water can get down. The flashing is behind 
the turned-up edges. I think this was true in Dr. Henningj’s house. 
I picked Mr. Tom Mullett as my arbitrator. 

There was a small amount of gas pipe put on the porch on the 
eastern side; not over the entire east side but only part of it. It was 
not all gas pipe, some of the pipe was an inch and a quarter ih diame¬ 
ter and was stronger than a five-eighths rod; it was of different sizes 
and corrugations are put there to make it stay in place. There are a 
dozen different types of corrugates bars, some of it is twisted. The 
gas pupe had no corrugations, but where it was joined together it 
makes it stronger than the corrugation and could not be pplled, but 
simply bad to be broken. It was only the eastern end of tjhe porch 
that had pipe in it. Witness saw the whole front and around the 
west porch built with corrugated bars; they were put there by Mr. 
Dver who was the sub-contractor for the concrete work, but he did 
not know where the bars were bought. Witness said the porch was 
laid in accordance with the plans, which provide that the Surface of 
the terrace shall be drawn off in regular squares. Witness ^-ould not 
say whether or not there was a panel next to the house not called for 
by the plans. When the porch is built, the topping must |>e put on 
the right way or it will not adhere. When the topping wgs put on 
this porch a shower of rain came up the same night and thby had to 
go back and re-trowel it, and the rain had spattered the! topping. 
You can protect fresh concrete with tarpaulin or canvas, put water 
will get in there. It is absolutely impossible to make a surface abso¬ 
lutely uniform. Spots are bound to appear. The black spots or 
splotches are not all over the porch. Mr. Dyer did not rela^ r the sur¬ 
face of the porch to conform to the specifications and MrsJ Henning 
would not let him correct it with paint. The brick of the 

42 soldier course around the porch was rough textured lj>uff brick. 
The red preparation ran down on it, but witness cleaned it so 

you would never notice it. 

Witness thinks the surface of the cellar was in accordance with the 
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specifications, and witness was there at short intervals and it looked 
all right to him and they were doing it all right at the time 

43 he was there, but he did not stay there all the time. Certain 
portions of what purported to be the cellar floor was shown 

to the witness and he measured off part of it and witness says that it 
was the exact size called for by the specifications. The part that was 
shown him was an one inch cap. There were to be three inches of 
base below this capping and that if it was only two and one-half 
inches it would not comply with the specifications. The stone and 
gravel in the three inch base should be stuck together. If the sand 
and gravel under the capping was loose in this instance it was the first 
time he had ever seen any cement work turn out that way. No com¬ 
plaint had been made to witness and Mr. Newman and Mr. Kimmell 
about the cellar floor when they were there, and of course the cellar 

%j * 

floor was not dug up to find if anything was the matter with it. It 
looked all right to him when he was there. 

Dr. Henning gave the heating work out to some one else, and also 
hanging of the shades and the electric fixtures, and three or four 
things like that. There was some dirt put on the walls by these men. 
As a rule steam fitters' clothes and hands are real dirty, working 
around pipes, and they could have put the black mark on the wall 
in the parlour in putting up the risers for the heaters, by putting their 
hand on the radiator and then on the wall. The radiators were not 
put in the house until after the floor was laid. The painting in wit¬ 
ness' judgment was all right. 

The joists were not cut to run east and west before witness spoke 
to the architect about the change, and witness is certain of that. 

44 There was delay in getting floors planed, and Dr. Henning 
paid $5.00 extra to get a planer. Witness was sick at the 

time. 

The way the window heads were flashed it would be impossible 
for rain to get in. They were flashed according to the details made 
by Mr. Myers. The flashing comes just to the paper. 

Redirect examination: 

It would not have been possible to have relaid the top of the porch, 
the whole porch would have had to have been turned up. When Mr. 
Newman and Mr. Kimmell and witness went out there no complaint 
had been made about the cellar floor. All complaints that had been 
made about the paint were corrected. 


Carl S. Rabbit a witness on behalf of the plaintiff being first 

dulv sworn testified in substance as follows: 

%/ 

That he was a plumber and gas fitter and had been employed on 
the defendant's house. He testified in substance that the item of 
$25.00 set forth in paragraph 4 of the defendant’s answer was not a 
proper deduction because the gas service had not been run from the 
corner of the street, to the defendant's house, consequently he could 
not connect the gas service, although a reasonable charge therefor 
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would have been about $12.50 and this $12.50 was off set by the 
change in the gas pipe which affiant had to make from the plains and 
specifications, with the architect’s and defendant’s approval, | to pre¬ 
vent the gas pipe running up in the middle of a window. While 
affiant was out to the house he noticed the conditions of thej rest of 
the house and knows the windows frames, door frames, etc., 

45 were properly smoother, put in proper condition and properly 
pain-ed. He knows they were sand papers and turned down. 

He knows the walls were cleaner than the average walls and he did 
see a sign around the place to keep the walls clean, and tlhis was 
posted after some boys had gotten in the house and dirtied tHe walls, 
and the walls were cleaned after this. 

I 

I 

Henry Febrey being sworn, tesstified in substance as follpws: 

He was a foreman carpenter and had been employed on the de¬ 
fendant’s house; he was present at the conversation between the 
plaintiff and the architect respecting the changing of the joists over 
the living room and heard the plaintiff call the architect’s attention 
to the impracticability of running the joists north and south and 
Meyers said go ahead and put them east and west. The architect 
upon this matter being called to his attention told the plaintiff to 
change the joists and run them east and west. 

The windows and doors had all been done properly. Witness had 
spent a great deal of time there sand papering and had to paint some 
part of the woodwork because of the defendant’s request and had 
gone over and done each item asked by the defendant and his wife. 

Witness knows that the walls were cleaner than the average house 
and were in good condition. 

I 

) 

On cross-examination he testified that the conversation regarding 
changing the joists happened while they were laying the foundation 
and before anv of the lumber was framed,—that is in a frairie house 
you order the material and frame vour material there. You have to 
cut your joists, your boards and all. Witness did; not tell 

46 Mrs. Henning that he had never heard anything about 
changing of these joists, nor did he tell Mrs. Henning “You 

make Mr. Turner give you that girder, because you are entitled to 
it.” He stated that there was no agreement made by the plaintiff 
that he would pay for the cost of reconstructing a beam in pe cellar 
in order to hold the weight of the partition running between the hall 
and living room. 

I 

William A. Kimmell a witness, being first duly sword, testified 
on behalf of the plaintiff in substance as follows: He has been a 
builder for a number of years and detailed a number of buildings he 
had constructed. At the request of the plaintiff he had £one over 
the house of the defendant and had pointed out certain things which 
he thought should be done in order to make sure the defendant could 
have no just complaint. He went over the property in conjunction 
with the plaintiff, Mr. Newman, the defendant's wife arid a man 
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named Jones from the Fisher Company and the attorney for the 
plaintiff. He made a number of suggestions as to various things 
that should be done in order to make the defendant satisfied, al¬ 
though he thought there had been a reasonable compliance with the 
contract in the first place. 

The joists over the living room ought never to have been planned 
to run north and south. Thev should in the first instance have 
planned to run them east and west because there was not enough sup¬ 
port for the partition between the living room and dwning room to 
allow it to hold the weight put on it by the plans. The running of 
the joists east and west was the only practical thing to do. 

I think there was something mentioned about the cellar floor when 
I was there. I do not know just — was wrong with it. 

47 There was nothing witness could see in the part he was in. 
No complaint was made about the cellar at the time he was 

there and he saw nothing the matter with it. In order to relay it, 
it would have to be entirely dug up and relaid. 

He inspected the porch. It was a cement floor laid off in blocks, 
and the top coat had in it a cement hardening. The porch was a 
good solid piece of work and in laying it it had got caught in a storm 
and was not regular in color. It was not a real bad appearance, but 
it was not uniform in color. It was off color in places and there 
were some places where they had attempted to paint it, but they said 
it was not satisfactory and they quit. There was some kittle cement 
that had run over the rough tectured brick but very little. We 
found some few places on the outside of the house where the re¬ 
quired amount of paint was not on, where it looked as though one 
or two coats had been omitted, and one or two places where the 
painter had not sandpapered the work off smooth. The woodwork 
generally was all right, but there were some few defects. I noticed 
in a few places—one of them in one of those casement doors,—there 
was a broken muntin in there. There was four or five defective— 
that is defective in a wav that wc saw thev could be cured—and I 

•j «/ 

recommended to Mr. Turner that he send a man out there and go 
over the woodwork generally. A great many of those things that 
we talked of he made notes of them, and I suggested to him that he 
send a man out there and cure all those defects, and then send a 
painter out there for two or three days and fix up his painting, and 
then the house would be in good condition. 

He had inspected very carefully the front porch. There was a 
little discoloration in the front porch which might happen in any 
building constructed in this fashion, but it was substantially con- 
structed and in affiant's opinion in accordance with the plans 

48 and specifications, which he had examined. 

The defendant's wife at the time he was there complained 
that some of them windows leaked, and he examined the windows very 
carefullv to see whether there was anv leak in them and he could 
not find any. He saw in two places a mark on the p-aster near the 
window which the de r cndant*s wife said was a leack. but which wit¬ 
ness thought was merely a discoloration in the plaster. 
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Cn cross-examination testified that his visit to the house was about 
a year before trial, and that he had gone out there to prepare himself 
to testifv in the case later. 

i 

Harry Duley a witness on behalf of the plaintiff, being -uly 
sworn, testified in substance as follows: 

He had done the painting in the house and knew it was all right 
and had gone back there several times at the request of the defendant 
and done over some work about which some complaint hdd been 
made. 

I 

i 

One Daly being sworn on behalf of the plaintiff, testified in sub¬ 
stance that he had been a sheet metal man when the house \Vas first 
bui-t, and he did not put in flashing because not called for by the 
specifications under the head of sheet metal work, and he afterwards 
went back and did the flashing over the windows afterwardsL . 

Talked with Meyers, the question having arisen that the flashings 
should have been put in first. Told Myers we could not mak^ a very 
secure job putting them in afterwards, and finalU they decided to put 
them in and we did so. I do not recall any detail drawing by 
Myers of how they were to be put in, and do not recall any! change 
in the character of the flashings. They were galvanized irc|n. 

49 Cross-examination: I 

The reason lie could not make a very secure job was because the 
house had been plastered. The flashings did not come fceljiind the 
metal lath, but stopped in front of it. In flashings done flris way 
there is, as a rule, a chance for a leack. Generally cement clacks, or 
it is kind of porous and lets in the water. It is liable to get tJehind it 
and between the sheathing and metal lathing. If there are an^ breaks 
in the plaster, and ordinarily there are, it is not water proof. To 
make it a water proof job the flashing should go right straight across 
and turn up inside. That is the customary way of doing it. 

Redirect examination: 

. 

I do not recall that we had any specific directions from Mr. Myers 
as to how to put this flashing in. 

Plaintiff being recalled testified there had been a specific agree¬ 
ment regarding payments and same was set forth in the exhibit to the 
bill, which he identified, and which was offered in evidence. He 
identified and offered in evidence releases of all liens from sub-con¬ 
tractors. j 

I 

Hyram H. Dyer being duly sworn, testified that he hail been a 
contractor for six years, having been engaged in teaming and hauling 
prior to that. At the present time he is in the teaming business. Put 
in the concrete cellar, the rear steps and front porch of tfle house. 
Ran out of steel on the east side of the porch and used sortie of the 
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heavy gas pipe he had there alternating with the steel. The pipe was 
in the east side of the porch, did not use very much of it, but cannot 
give the exact number of pieces. Does not think that any of it 

50 was used past the front door on the west side. Gas pipe is just 
as good as the corrugated bars. The surface appearance of 

that porch was not very uniform. Any concrete will fade; it will fade 
in any weather. It was not as neat as it possibly could have been. 
We had a pretty hard storm and had to wait until the storm was over 
to retrowel it, and in retroweling it it mottled it up a little bit. I 
could have pulled the surface off of it and refaced it, but it would 
have been necessary to take the whole topping off. I could have done 
it at this time I suppose without taking up the under part. When he 
got through it looked in good shape except the coloring of it. Re¬ 
troweling deadened it. The work was not done in a reckless and 
careless manner. Witness employed the highest price men in Wash¬ 
ington to work on that porch. All Union men. There might have 
been one, or two bricks slightly stained on the soldier course. We 
tried out be£t to rub that off. Jt was caused by a splash from cement 
in working. The porch was marked off perfectly except the porder. 
The architect called mv attention to it afterwards, but he said he 
thought he could get by with it. He did not know how he could 
rectify that unless he required us to take up the whole thing. 

Cross-examination: 

The only wav to correct the marking of the porch would be to relay 
it or perhaps chisel it. The trouble with the color of the porch was 
that it was more vivid in one place than the other. There was a lot 
of black or dark splotches in the terrace and then the red color and 
then some more black which was caused by the retroweling after the 
storm. I had no tarpaulins there to cover the concrete in case of 
storm, which came up unexpectedly. This was in the fall of the year. 

51 John F. Newman, a witness, being duly sworn on behalf of 
the plaintiff, testified in substance as follows: 

He had been a builder since 1888. He had built the Walsh resi¬ 
dence, at 21st and Massachusetts Avenue, where his contract was for 
$288,000; he built the Don Carlos Apartment House, Papal Delegate’s 
House on Biltmore Street; the Hopkins residence, now the Argentine 
Legation, and the ice plant for Albert Carry; innumerable small resi¬ 
dence- and alterations to the apartment house at 1116 New Hampshire 
Avenue, which he finished October, 1917. This was an apartment 
house of forty-two apartments. Never had any business connections 
with the plaintiff. Went out to Dr. Henning’s house in company 
with the plaintiff and Mr. Kimmell. Made no suggestions about 
changed, but went out there to inspect the house. Mrs. Henning 
called his attention to several little defects and they were rather more 
in the nature of the technique of the building than real defects. 
Mrs. Henning went all over them and enumerated them and witness 
suggested to Mr. Turner to send a man and have these little defects 
remedies. Witness went there again and found they had all been 
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remedied, except the stair way, the spandril under the stair way had 
not been painted and the picture molding in the hall. |Witness 
suggested that sooner than quarrel with the defendant about 

52 it the plaintiff should put on one more coat of paint and bring 
it out. 

Witness noticed the under pinning of the will between the living 
room and dining room. There were two steel girders run flrom the 
front to the rear of the building and from the brick wall on the west 
to the steel girder under the partition just mentioned it ivas sup¬ 
ported only by two 2 by 10 joists. This in witness’ judgment, was 
not a sufficient foundation so that the joists on the second floor 
might have been run from front to rear of the building instead of 
from side to side, because it would have been too much weight on that 
partition and it would have sprung. The deflection would have been 
very great particularly as the weight from the bath rooms also rested 
on that partition. Witness examined the plans and fotind the 
weight practically of the entire building and all the weight of the 
roof was concentrated on the partition between the living rbom and 
dining ro<~m. The two 2 by 10 joists were not sufficient to carry this 
weight. The floor of the living room had been furred up. Mrs. Hen¬ 
ning said it was a little out of level then, which could be accounted 
for by the shrinkage of the lumber, which was very usual. 

In witness’ opinion a 820 pound radiator was not sufficiently sup¬ 
ported by a 2 by 10 joist under it. It would cause deflection or bend¬ 
ing down. Witness recalls nothing being said about the cellar floor 
when he was there and he noticed nothing the matter with it. He 
looked at it and it was the usual thing; believed he noticed One crack 
in it, ) ut there is no cement in any part of the world in a big slab 
that will not crack. Witness had never seen one in liis thirty 

53 years’ experience. No weight rested on the celljar- floor; 
nothing but the heating plant. The building doeg not rest 

on it. 

Witness noticed the flashing over the windows and in a frame 
house it is usual to put in flashing the way he found them there. 
Specifications for flashing are usually put under the heading of 
tinner’s work; flashing were properly put in so far as witness could 
see. Often times you will find leaks from flashings on account of 
the schrinkage, expansion and contraction of the wood. That may 
be caused by the expansion or contraction after the building is com¬ 
pleted. Witness has seen flashing put on thoroughly anq still the 
wood will allow the rain to come in at times. Flashing did not leak 
when witness last saw them. On the first visit Mrs. Henning told 
witness that there were leaks over the windows, but witness did not 
see any discoloration there, although he looked for it. The walls of 
the house, that is the plaster, were good average job and wbre clean, 
with the exception of three or four spots where they- were hahd marks, 
particularly going up the steps. It was a good average job. 

Respecting the paint work, he said that where two wpods were 
used, like North Carolina pine and basswood, that three coatjs of paint 
only can’t make the two come up to look alike, because of the 
resinous nature of the North Carolina pine, which will show through 
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and turn a different color. It will often times happen that a journey¬ 
man painter will leave ‘‘holidays” and that is what Mrs. Henning was 
complaining about, that is, spots that he would not thoroughly 

54 do, particularly on the balustrades. The rest of the house was 
properly sand papered down and was a good average job. 

Painting North Carolina pine or basswood would often raise the grain 
in it again, and was very deceptive. 

Witness examined the front porch. It was splotched and not of 
uniform color, but the general construction of it was all right. It was 
wanting in the finished color and looked bad. The following then oc¬ 
curred : 

Q. Suppose gaspipe had been used around on the east part of that 
porch instead of the iron bars that were called for that you have 
heard mentioned; what have you to say respecting that? 

Mr. Brady: I make the same objection, may it please the Court. 
I objected in the case of another witness, then your Honor overruled 
the objection. 

The court overruled the objection, and counsel for the defendant 
reserved an exception. 

Witness answer-: I don't think that would make any material dif¬ 
ference. 

Witness said the respective merits of gas pipe and corrugated iron 
bars was a question between engineers. In most buildings now, such 
as the New Treasury annex, they used a lot of smooth bars. They do 
not stick as close to the deformed bars as they used to. The general 
construction of the front porch was all right. It looked as if it had 
been refinished. The top, witness was. told, was caught in a storm and 
it varied the color. That is all he could see was the matter 

55 with it. In order to take off the top he would virtually have 
to take up the entire porch. This was true, because in laying 

it. after the thing was half set, by the time you take off the top, the 
bottom would be set. If vou do not lay the bottom and merelv lav 
a new top, you would feel a slack feeling under the feet. The top and 
bottom amalgamate when they are put on fresh. To correct the ap¬ 
pearance of the different colors, samples of paint had been put on of 
a terra cotta color, but Mrs. Henning said it would not suit her in that 
way. Witness would suggest the use of a Bay State paint, which was a 
cement paint, to correct the appearance. 

Witness went there last with Mr. Turner and Mr. Mvers the archi¬ 
tect. They looked around and Mr. Myers made a suggestion re¬ 
specting the painting of the stairs. Both suggested that Mr. Turner 
give it another coat to satisfy his client. Mr. Myers told Mr. Turner 
if he painted this he would consider it about completing it. Wit¬ 
ness considered the building, as he saw it, a fair average job, and if 
the corrections were made that were mentioned while Mr. Turner 
and Mr. Mvers were out there, he would consider it a good job. 
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Cross-examination >- 

Witness did not suggest the painting on the last trip; Mr.! Myers 
did. Myers claimed it needed repainting. There was a little vari¬ 
ation in the color. The same paint applied to basswood and! North 
Carolina pine will many times produce a different color and show 
different, but it will not produce a gloss in one case and a flat 

56 in another. Witness regarded the painting as all ri^ht. 

i 

The following then occurred: 

Q. You would not want a porch on a house that looked like that if 
you were paying $9,000 for it, would you? A. If you paid $99,000 
for it the cement will change its color that way sometimes. 

Q. Do they provide for that change of color in the specifications? 
A. No matter what they provide, they will meet cements that will 
turn and change color. 

Counsel for the parties stipulated that the facts -were as allfeged in 
the bill as to the ownership of the real estate, the contract l^etween 
the parties, the filing in the Clerk’s office of the Supreme Court of 
the District of Columbia of the notice of the lien in proper time, the. 
. request for certificate of the architect and his refusal and thje filing 
of the suit and the correct amount of the balance due, except for; 
the deductions claimed by the defendant. 

Thereupon the plaintiff rested. 

57 The defendant, in order, to maintain the issues on bis part 
joined, gave evidence in substance as follows: 

i 

Dr. Henning states that he is a physician and an Op-thalmologist, 
and practicing in the District of Columbia since 1907. The first 
trouble witness had with the house was when he found Mr. i Turner 
had put up a front portico not in accordance with the architect’s 
drawings. At that time the archtitect had made a detailed drawing 
of the front portico, and Mr. Turner took exception to Mr^ Myer’s 
details claiming it was not like the plans. That started Turner go¬ 
ing. Since that time it has been impossible to get Mr. Turner, with¬ 
out a great deal of protest, to do anything proper. 

i 

Witness w*as then asked: 

l 

Q. Tell us about that front porch, Doctor. A. There aJre some 
little serrated things, little oblong blocks, put up under the roof. 
They w’ere not the right size, w T ere not spaced right, or something. 
And then it w*as claimed that the interior lining, or ceiling^ of that 
portico w’as different from w’hat w T e wished. In othir words 

58 it w’as quite a different porch. 

Witness said the concrete terrace is rough on its surface in 
place of being smooth; on the w T est end, somewhat under the porch, 
and more w T here it is not under a porch roof, it is marked with a 
very dark extra topping, which is now^ in places falling off ^ thirty- 
second or sixteenth of an inch, leaving a motheaten appearance,— 
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tt dark surface with a little red showing through. He produced four 
specimens he had taken from the porch, showing different colors, 
which he said represented the different colors of the porch. He 
dug these four specimens out of the porch next to the house from 
different places; had to pick it up where he could best dig it up- 
without marring the porch. These specimens were offered in evi¬ 
dence. Certain areas were of a darker color. Witness produced a 
rough diagram showing the different colors. This diagram had - 
little “islands” marked on it, which he said were of a darker color. 

The witness produced a mould taken from the porch floor show¬ 
ing its condition of roughness. 

Most- of the porch was better than what witness showed, but there 
was some that was worse. The porch is a mess, more so on the west 
side of the porch. The first laying of the concrete was on the west 
end, perhaps about forty-five feet long and ten feet wide. They 
did a very nice, even-colored smooth job, which witness would have 
been delighted to have all over the porch, except the next morning it 
was smeared up in places. The rest of the porch is totally unlike 
that. It was rougher than any sidewalk he had ever walked on, and 
about the kind of a concrete job the witness could do himself. An 
attempt was made to make the porch uniform by the use of 
59 concrete paint, and two panels were painted as an experi¬ 
ment. These panels are practically never walked on, but the 
paint is pealing off them. 

Witness identified a brick from the soldier course around the 
porch and said the soldier course goes up on top of the brick, level 
with the concrete surface of the porch. While the appearance of 
the side of the soldier course is not every brick like that, most of the 
bricks are somewhat discolored from the mortar being splashed on 
them. There were some bricks worse than the brick pro¬ 
duced by the witness, but the brick produced was a fair sample of 
those that had been discolored by the red concrete topping getting 
on it. The top of the brick produced was all dusty and witness 1 said 
it had the same red coloring on it. Bricks below the soldier course 
were laid horizontally and they are pretty decent. There are a few' 
places he could complain of, but not in view' of the greater things. 

Respecting the painting of the interior, he said the painting w'as 
uneven. The paneling to the front stairs and the round banisters 
of the front stairs are a flat w’hite, the banisters is some places show’- 
ing the wood through the paint. There is a bassw'ood framed door¬ 
way, one upright frame of w'hich is a shiny finish and the other 
side has a fiat finish. After much trouble w r e secured most of the 
painting points,—touching up, cleaning out the gouges and smooth¬ 
ing out rough places. Witness said there was no sand-papering 
until they insisted upon it and then the paint job was practically 
done. The basswood trim was not in such a bad condition as the 
harder w'ood. The standing trim w'as gouged. There w’ere very 
few square edges. The w'ood w'as throw'n into the house as it came 
from the mill, the rough edged, the gouged edges, the hammer 
marks, and places where the w'ood w T ould break w'ere not 
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60 smoothed out. The carpenter would hit a nail, hit rilong 
side of it and leave a mark and we would be expected to ac¬ 
cept that mark. * I 

The muntins of the windows were perhaps the roughest thing in 
the whole house. A muntin is the bar between the panes of glass. 
The house had hundreds of panes of glass so the muntins; were 
numerous. They were absolutely untouched—not even brushed, be¬ 
fore they were painted. Many a hot night Mrs. Henning and wit¬ 
ness went to the house with sand paper, because they wanted it to 
look right, and did a lot of it. 1 

Witness testified that the house, excluding the land, represented a 
total outlay of between $10,500.00 and $11,000.00. Witness said he 
saw a large pile of old gas pipe on the job. All old gas pipe! looks 
alike; some of it was bent, some had ends on it. Where all of it went 
he does not know. Witness saw no corrugated iron bars on tpe job 
and never saw anything but the gas pipe. Witness does riot re¬ 
member how long the gas pipe was on the job before it was used, 
but it was a large pile of gas pipe, sufficient for the entire porch. 
Witness and Mr. Myers dug up several places on the east side of the 
house and on the front and found gas pipe. He found no corriigated 
iron bars. 


Omitting the small cracks, there is one large crack in the terrace 
going from the house to the brick course, across the ten foot span, a 
little to the east of the main entrance, a rather unsightly large crack. 
There is another crack near the west corner running in th£ same 
general direction, which is not so wide open. 

In the inside there were enormous leaks, some coming through— 
not dripping water, others dripping so you could see from where it 
came. Witness had Holland shades over the exterior doors and 


windows, and there was one particular flagrant leak oyer the 
61 door from the dining room. The west covered porch is partly 
covered from the weather by this overhanging porch, yet dur¬ 
ing a heavy storm water gets through the top of that door casement, 
between the trim and the jam. You could see water coming! out of 
that box and running down over the shade in streams—not drops— 
onto the floors, ruining the spendid Holland shades. Witness pro¬ 
duced two of the shades. One of the shades was from a we^t door 
from the library to the dining room on the west porch, and this shade 
showed water streaks. Witness could see the water coming out. 
Witness said*other windows showed leaks.- So far as he could recall 
practically every window leaked some. The so-called flashiijig does 
help some; it does keep out largely the water which strikes the actual 


flashing. There were twenty-two windows exposed to the water. 
There are others that leaked, but they are not properly called exposed. 
Witness has had a seven inch I beam put in going north and south 


from the front brick wall supporting the house, back to the stairway 


about twenty-five feet, east of the partition between the living room 
and hall, and this work cost $130.00. This beam is east of the par¬ 
tition between the living room and the hall, and there is another I 
beam running west of the partition. Mr. Turner put in some 3 by 
4’s under that partition, but witness built the I beam. 
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Cross-examination: 

Witness said he knew Mr. Febrey, so that he called him Henry. 
He felt very friendly with him up to the time he erected this house. 
Told plaintiff to send Henry out there and let him work four or live 
davs and Febrey came and did work four or live da vs, but he did not 
come with the right kind of tools, and had to borrow some 

62 from the witness, which witness did not object to. 

Witness did not tell Mr. Turner that if Henrv Febrev staved 
out there two days he would pay him and everything would be all 
right. Witness had so much trouble in getting Mr. Turner to spend 
a few dollars to clean up these things, and wanted to get in this 
house so much that he said “Send Henry. My wife will work and 
try to do what is right, and I will be glad to pay him.” 

Mrs. Henning, wife of the defendant, being duly sworn, stated 
that she was present with Mr. Mullett and Mr. Brady when the speci¬ 
mens of the cellar floor, already introduced in evidence were gotten. 
Several places were dug up around in front of the furnace, one over 
by the east window and another place where we found the gravel all 
loose. It was about the center of the cellar. Specimens were taken 
from different points. 

Witness then testified in substance, as did Dr. Henning, with re¬ 
gard to the front porch and the flashing of the house. 

Witness said that she had the following conversation with Dulev, 
the painter. She asked him why he persisted in painting over 
places where the plaster had not been taken off either by sanding 
or brushing, and he said 

“Mrs. Henning. I will tell you honestly, I know this: I have 
spoken to Mr. Turner time and time again about these complaints 
that you and the Doctor have made about this rough interior paint, 
and that the wood was not even in condition to receive the priming 
coat.” 

Witness said 

“Then, why did you persist in going ahead and painting and put¬ 
ting on that priming coat when the job is practically finished.” 

Dulev said 

V 

“Because Mr. Turner ordered me to do it so he could get 

63 his money. You do not know the building game. Sub¬ 
contractors have no rights.” 

The witness said 

“Haven't you a reputation to maintain.” 

Dulev said 

V 

“Oh, yes, I have, but what can a subcontractor do? If I make Mr. 
Turner mad he can throw me off the job, and I would lose all the 
money I spent for paint and other materials and all my work.” 

The finish of the wood work on the first floor was to be egg shell, 
that is it had a slight gloss, not a shiny gloss, but there is a decided 
ghrs to it. 

Witness testified substantially as did Dr. Henning with regard to 
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j 

the leaks in the house, and also with regard to the conditiojn of the 
terrace, but said in addition that directly in front of the frpnt door 
there is a tremendous great big puddle, and if one goes out of the 
house in the rain you have to go around it. There is also a l}ig settle¬ 
ment on the east end and always a puddle there when w6 have a 
heavy rain. The paint in the interior, for example, the kitchen, has 
not worn well and you can see the wood in the kitchen. Our family 
consists of Dr. Henning and myself. When you attempt to wash the 
wood work the paint comes off. 

I 

| 

Cross-examination: 

Witness recalled the day Messrs. Newman, Kimmell, Turner and 
Mr. Wheatley came to the house, and recollects being asked to show 
the leaks to them; she, however, denies that she said she could not do 
it because it was not raining and the plaster did not show* (it. Wit¬ 
ness stated that she showed them the leaks and the disfigurations on 
the floor in my room from the east window, although Mr. Thrner de¬ 
clared that there were no discolorations, there were such. [The gen¬ 
eral run of places where it leaked showed discoloration. I do not re¬ 
member that the gentlemen present said they could not see 
64 the leaks. 

Benjamin F. Myers, being duly sworn, testified as follows: I 
have been a practicing architect in the District of Coluiribia since 
1882, and was the architect for Dr. Henning's house. The entrance 
porch and terrace of that house were not built according! to plans 
and specifications. I was at the job when they were about to begin 
work on the porch, and I asked Turner about the reinforcement in 
the cement w^ork. v He said he had sent to the Rosslyn Supply Com¬ 
pany for them and expected them every minute. I went put again 
with Dr. Henning on a Saturday. They were working oh the east 
side of the terrace and starting for the west. The concrete w’as in 
position. We dug it up to ascertain whether there were any rein¬ 
forcement bars and found pipe in it. and not the bars that were, 
called for, nor w*ere they spaced according to the specifications. We 
only dug up two bars. The concrete on the west side of |the porch 
was set and we could not dig it up. The porch was to be finished 
with a Master-builders preparation for a red top, but when it was 
finished it lacked the coloring. It was mottled and a du|l red, not 
the kind he expected. The color was not uniform and apparently 
it had been trowelled over, and was of a very dark color. '|The speci¬ 
mens exhibited by the witness fairly represented the colqr. There 
was a great deal of the black color on the w^est side under the cov¬ 
ered portion. It had been rained upon the night before and they 
had attempted to trowel it the next morning, and whatever got into 
the top mixture was trowelled in, and when completed it gave the 
appearance that lamp black or something else had been wprked into 
it. It "was very much disfigured. The surface of the poiich, in the 
main, is a good job of concreting, it appears good except in some 
places. 



38 


WATKINS L. TURNER VS. SAMUEL CARL HENNING. 


Go Right in front there are several cracks near the entrance. 

The surface is quite rough in some places. The porch floor 
was laid out on the plan in blocks eighteen inches square, with a 
twelve inch border outside and along the side of the house. This 
was not followed, there were 11 inches on the inside, the joints were 
cut through, and in the field the blocks were IS, 19 or 20 inches, 
or something like that. The rough textured brick that forms the 
wall in front of the terrace was so smeared over that we can do noth¬ 
ing with it, that is the cement is spattered on it and can not be 
taken off. 

Witness said that the specimen brick theretofore introduced in 
evidence fairly represented the condition of the soldier course. There 
is also discoloration on the face of the wall below the soldier course. 

With reference to the interior painting, on the stairway it is a flat 
white, and on the standing trim it has the gloss, but of a different 
coloring, one of white and the other ivory white. 

With reference to the change of the plans in the running of the 
joists on the second floor, one morning, when they were framing 
the house, Mr. Turner asked me about the second floor over the li¬ 
brary; he said he had made a mistake and had ordered 20-foot joints 
for the span, and wanted to know whether it would be all right to 
use them. Witness told him “No, I would not want them to bo 
used in that, because I have calculated to have this span the short 
way/’ that is 12 y* feet, the width of the room. The span, as iti now 
is, 20 feet, makes a bearing partition over a clear span, or a span be¬ 
tween the iron beams. Witness said that the model of this 
66 portion of the house illustrated conditions, and showed where 
the sinkage of the first floor occurred. Turner said at the 
time of the above conversation: 

“I can make it secure. You need not worry about that. It will 
be perfectly secure when I get through with it.” 

Witness replied: 

“It is up to you, if you can make it secure. I do not like it 
nearly as well as the other, but if you can make it secure I will leave 
it up to you.” 

He did not make it secure without some props under it in the base¬ 
ment. I never saw the cellar floor as it was being laid, as I was sick' 
at that time. The specifications called for tin flashing over all 
windows. When the house was sheathed in ready for papering I 
called Turner’s attention to that fact. He said 

“There is no flashings on the windows to go there.” I did not 
have the specifications at that time, but said: . 

“If you will look at your specifications you will find that we do 
call for it.” 

He said. 

“I will be damned if I am going to put any flashing there.” 

I said: 

“Yes, you will. If there is flashing called for you will put it 
there.” 
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After that I was under the weather and did not go out to se^ whether 
there were flashings or not. When I did go out-the house was stuc¬ 
coed and I could not tell whether the Hashings were there. Subse¬ 
quently he came to me to ask me about the Hashing, realizing that 
h-e had to do it. We went to the building and then to Daly and 
Hopper's shop, they said they would prepare these flashings and 
put them on so they would be all right, and I questioned if they 
could get it on properly after the stucco was done. Either Daly or 
Hopper said: 

“Oh, I can make it water tight all right. Don't think I 

67 can't get it all right. 1 will fix it so it will be all right." 

I said: 

“Well, if you can make it water right all right; go ahead." 

The flashing was not water tight, as indicated by the leakc inside, 
which condition I observed after the rains. The plastering was wet 
in many places through the house, especially south, west ^nd in the 
kitchen. With reference to the front porch holding water, this oc¬ 
curs so far as I know, only in front of the entrance. You would 
almost call it a puddle. 

Cross-examination: * j 

I prepared the specifications by which this house was 'built, and 
had prepared another set previously. The present set j made the 
house less expensive without changing its size. 

Witness identifies letter written by him on December 12th; could 
not explain about the letter being mailed December 14th after the 
lien was filed. The letter was then offered in evidence, which letter 
stated nothing about the cellar floor or pipe in the porch. There 
were so many of these things not in letter form, but Mr. Turner had 
been directed to do these things, and witness had given him lists 
time and again. There w’ere so many of these things witjness w T ould 
not say this was the only thing to be done. The cellar fleior w’as not 
dug up until long afterwards. Witness identified by hi^ signature 
“Plaintiff’s Exhibit E," but could not say that the last item therein 
“studding in cellar" was for the props put on the cellar floor. If it 
was for that studding it w*as an oversight on my part to pdy him, be¬ 
cause he knew T he w^as not to be paid for that. Witness had Henning 
pay Turner $459.55 for extra w T ork. Witness w’ent to tfle building 
with Mr. Newman and Mr. Turner, and the request, that the 

68 hall be painted over with another coat w r as not the only one. 
We took up the question of supports in the basement, and 

New r man said to Turner, “It is up to you to make that gflod." 

The principal subject of complaint w T as the painting that we went 
out to see at that time. Witness did not understand that thev went 

i_ 4* 

out there to go over that building preparatory to Mr. fT urner de- 
manding his money. He did not know T what they w T erg to go out 
there for. Mr. Newman and Turner came over to his' house one 
morning and they went out. Witness had been to Mr. Wheatley's 
office to confer wflth him and told Mr. Wheatley that he w’ould not 
give the certificate. Witness knew T that there had been a commission 
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of some sort that had visited the building. He did not know on this 
morn’ng that Mr.‘Newman had been out to see the property, though 
Mr. Wheatley had told him that Newman, Kimmell and himself had 
I ec u out there, unle s lie had 1 een informed prior to this morning of 
the fact by Mr. Wheatley. The painting was the question on this 
particular morning, though Mr. Newman examined the props in the 
cellar and advised Mr. Turner to rectify this. 

At the time of the conversation with Mr. Turner regarding the 
flashings, witness did not have the specifications before him. Wit¬ 
ness said to Turner: 

‘“Bill, you must have your specifications here. I am sure we 
called for flashing. If we did not call for flashing, however, you 
know it has to go on there.” 

Any house at all would need flashings over the windows. It is one 
of the essentials. Afterwards I pointed out to him where it was in 
the specifications. It may have been after the stucco was put on and 
the house plastered. I was at the building frequently, but was sick 
during a great portion of the time the house was under construction. 

I was at the building after the first coat of stucco was put on 
69 the outside. At Daly and Hopper's witness did not order 
galvanized iron flashings put on instead of tin, nor did he 
make any drawings. 

Thomas A. Mullet, being duly sworn, testified: I have been a 
practicing architect in Washington since 1889, my specialty being 
superintendence, specifications and contracts. I went over Dr. Hen¬ 
ning’s house in January, 1918, and could not tell anvthing about the 
coloring on the porch on his first visit because it had rained, but 
later found the cement work on the porch of variegated colors. In 
any cement work, where coloring matter is used, unless great care is 
taken in handling the coloring matter in the cement, there is a cer¬ 
tain chemical action which sometimes takes place and it blotches 
out in different colors. Sometimes a batch will work perfectly and 
then again it will vary in shade sometimes two or three different 
colors. Has read the specifications but could not say whether color 
of pordi complied with specification. Would prefer % inch rod 
pipe; there would be a difference in strength, although I am not an 
engineer on that subject. I have a fa itn recollection that the cement 
from the top of the platform was “messei” on, had run down over 
the edge of the bricks. The concrete floor of the cellar had not been 
built according to the specifications. I tested the floor with a pick, 
and found on raising the pick and throwing it down that the small 
point of the pick, with a little pressure, penetrated the surface. 
Witness stated the specimen^ of cement offered in evidence were 
similar to those taken by him at that time. Two or three test holes 
were made. The specifications provided for one inch topping with a 
three inch base, making four inches in all, while the samples taken 
measure approximately l 1 /* to 2 inches, or 2 1 /> it may have run. 
None of the specimens had an inch topping; one ran three-quarters 
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and the other half an inch. The gravel adhering- is not a part of 
the topping but part of the base. The base runs about five-eighths 
to three-quarters. The gravel and sand that made up the 

70 base was loose, which was not the proper condition. If that 
floor had been applied according to the specifications l could 

not have made any more than just a slight impression, and] sparks 
would have responded from the pick. The gravel constituting the 
base should have been in a mass and not lying loose. 

Inside the house I noticed that there were two different finishes 
to the painting, some was flat some had a gloss. 

I examined the house with reference to leaks, and discovered from 
digging the spots away, that the same case occurred as in many 
houses, the window casings had not been properly flashed ^nd the 
roof had not been properly, flashed. It is not a proper method to 
flash a house after the stucco has been applied by removing the 
stucco around the window heads and putting in flashings which 
reached only as far as the metal lath. It will not produce ja water 
tight house. In a stucco house a casing around a window Opening 
should be flashed and counter flashed. It can be counter flashed 
with paper and the metal flashing, if used, should go up against the . 
wood work and the sheathing paper brought down over the metal, so 
that when the rain beats through the stucco, which it does, it! gives it 
a chance to run off at the bottom over the metal flashing, blit if the 
metal flashing is brought up against the paper and the paper brought 
down behind it, it is liable to cause trouble from leaks. Inj the last 
instance the water would naturally come on the inside. l;he con¬ 
tinuing wetting of the plaster rots it and causes it eventually to fall. 

Witness then referred to the model of the living room, ^nd said 
he found the floor had bowed west of the hall partition,—la slight 
sinkage. The joists ran east and west, resting on fhe hall 

71 partitions. Had thev run north and south they would have 
had a certain percentage of settlement. Had the joists run 

north and south there was room over the door to use a fish-plate 
girder and thereby truss up. The job was an average jbb, with 
• certain minor exceptions of painting, flashing, and certain ques¬ 
tions of taking a little more pains in cleaning up the.interior wall 
work to comply with the specifications. The walls were npt clean. 
They were the condition that occur in the average house. Those 
downstairs in certain parts of the building were messed ujp—care¬ 
lessness. | 

Cross-examination: 

•• 

Witness pointed out on page four of the specifications, under the 
head of carpenter work, provisions with regard to counter^flashing. 
In examining the flashing I went into four or five of the windows to 
find out whether there was any metal flashing against th£ casing, 
whether it had been counter-flashed with paper to clinrjnate the 
trouble, and we could not find it had been. We dug the plas'er out 
and covered the holes with putty. The specifications did not call 
for a truss over the door. 

4—3271 
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Witness then explained to the Court what was meant by counter¬ 
flashing. 

On Redirect Examination, witness testified that it does not cost 
any more to counter-flash with paper. It is merely a matter of the 
wav the work is done, not of material or labor. 


Robert Burrows, being duly sworn, testified that he has been a 
contractor for eighteen years, specializing in cement work. Does 
no other work except grading and road laying. Figured on the 
Henning job for Mr. Turner and measured up the terrace and porch 
of ther-house this morning. Also the cellar. The fair rea- 
72 sonable cost of reproducing the terrace and porch, according 
to the plans and specifications of December, 1917, would be 
about five hundred dollars, and $156.00 for the cellar. The fact 
that the gravel and sand in the base of the concrete in the cellar were 
found loose and disintegrated indicate an improper mixture, either 
all sand and no cement, or more cement than sand. The cellar is 
not a workmanlike job. Its wearing qualities depend on the top¬ 
ping. Witness examined the specimens taken from the floor by Mr. 
Mullett and stated that they were not inch toppings. Topping of 
the sort put on, running from Va to % of an inch would crack con¬ 
siderably and by wearing would crumble. 1 have put on red fin¬ 
ished porches and the color should be uniform. Examining the 
specimens taken from the porch, witness said they looked like a red, 
and one looked as if they had used lamp black, which is mixed in 
sometimes When the color is not dark enough. 


Cross-examination: 

I figured on this work for Mr. Turner. I merely glanced over the 
plans this morning. I figured the porch at fifty cents a foot, one 
thousand feet $500.00, and am speaking as of 1917. The cellar 
floor, laid as has been described, might possibly crack, and might not 
crack. All cement cracks more or less. 


James D. McKay, being duly sworn, testified, I am a builder. Ex¬ 
amined the windows of Dr. Henning's house this spring for the pur¬ 
pose of flashing them. I found the window heads had been flashed 
after the building had been completed. It was evident that they had 
not been put in in the first place. I looked a* it with the idea of 
patching around the sides and curing the leaks that were there. 
73 1 found a great many leaks over the window heads, which in 

my opinion were the result of the flashing and papering not 
being properly put on. If there was a flashing put on it ended at 
the metal lath, but did not go through to the paper, and was not 
counter flashed by the Neponset paper, any water that would get 
through the plaster would come down inside into the house. To cor¬ 
rect this condition over the window heads it would be necessarv to 
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cut the plastering for six or eight inches above it, and put in new 
flashing behind the lath, or behind the paper at least. It sould go 
behind the lath. After doing this the house would show t^ie patch 
of course, and to make the house uniform it would be necessary to 
wash it all over with cement wash. The patches would rjiot show 
after it was done, but I would not guarantee it would nevjer show. 
Taking the building as it stands today it would cost something like 
$12.00 a window to properly flash the window heads, ’there arc 
about thirty windows and doors. I am not sure whether thiy are all 
exposed to the weather or not. There are thirty-three, but two or 

three of them are under porches. * [ 

I 

i 

Cross-examination: j 

I counted the windows exposed to the weather, but it has been some 
time ago. The window head is the casing outside over the head of 
the window. I also figured on flashing the sides. 

74 The defendant rested. j 

I 

i 

The plaintiff Turner in rebuttal testified that the dooif over the 
west from which the defendant’s shade had been taken was hot a door 
exposed to the weather, and that the flashing had been properly done. 

I 

i 

Witness Newman was recalled and testified that the frbnt porch 
could be rebuilt for $267. 

I 

i 

Witness Duley was recalled and testified regarding the paint. 

i 

Witness Febrey was recalled and testified regarding the alleged 
leaks over the windows, saying there were none when he was there 
and four days were spent by him in smoothing up. 

The above is the substance of all the testimony. In the! argument 
of the case it was contended by counsel for plaintiff that the evidence 
showed there had been a substantial compliance with the con- 

75 tract and even if there had not been, that the measure of the 
defendant’s damage was how much less the building was worth 

and that the defendant would have no right to destroy wh^t was there 
and what had been substantially done, and deduct from the plaintiff’s 
claim the amount of the cost of redoing the work. The defendant’s 
counsel contended that the defendant was entitled to a Compliance 
with his contract and as the contract had not been complied with, the 
defendant was entitled to have deducted from the amount of the 
plaintiff’s claim, the amount it would cost him to have a compliance 
with his contract. | 

The court took the matter under advisement and after considera¬ 
tion thereof, entered the decree in this case, and the plaintiff now 
prays that the court this — day of April, 1919, sign thifs, his. state- 
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ment of the evidence whic his accordingly done now for then, and 
ordered to be made part of the record. 

JENNINGS BAILEY, 

Justice. 

We consent. 

EDMUND BRADY, 

For Deft. 


76 [Endorsed:] Equity No. 35619. Turner v. Henning. 

Statement of the evidence. H. Winship Wheatley, Attorney 
and Counsellor at Law, Union Savings Bank Building, 710 Four¬ 
teenth Street, N. W., Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3271. Watkins L. Turner, appellant, vs. Samuel Carl Henning. 
Court of Appeals, District of Columbia. Filed Apr. 29,1919. Henry 
W. Hodges, clerk. 










